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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

IN RE: FISHER-PRICE ROCK "N PLAY
SLEEPER = MARKETING, SALES MDL No. 1:19-md-2903
PRACTICES, AND PRODUCTS
LIABILITY LITIGATION Hon. Geoffrey W. Crawford

This Document Relates To: ALL CASES

[PROPOSED] FINAL ORDER APPROVING CLASS SETTLEMENT AND
CERTIFYING SETTLEMENT CLASS

WHEREAS, the Court, having considered the Settlement Agreement filed , 2024
(the “Settlement Agreement”) between and among Class Representatives, through Class Counsel,
and Defendants Fisher-Price, Inc. (“Fisher-Price”) and Mattel, Inc. (“Mattel”) (collectively

“Defendants”), the Court’s , 2024 Order Granting Preliminary Approval of the

Class Settlement, Directing Notice to the Settlement Class Members, and Scheduling Final
Approval Hearing (Dkt. No. ) (the “Preliminary Approval Order”), having held a Final
Approval Hearing on , 2024, and having considered all of the submissions and
arguments with respect to the Settlement Agreement and related documents and exhibits, and
otherwise being fully informed, and good cause appearing therefore (all capitalized terms as
defined in the Settlement Agreement);

IT IS HERBY ORDERED AND ADJUDGED AS FOLLOWS:

1. This Final Order Approving Class Action Settlement and Certifying Settlement
Class (“Final Order”) incorporates herein and makes a part hereof, the Settlement Agreement and
its exhibits, and the Preliminary Approval Order. Unless otherwise provided herein, the terms
defined in the Settlement Agreement and Preliminary Approval Order shall have the same meaning

for purposes of this Final Order and accompanying Final Judgment.
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Personal Jurisdiction and Venue

2. The Court has personal jurisdiction over all parties in the Action, including, but not
limited to all Settlement Class Members, and has subject matter jurisdiction over the Action,
including, without limitation, jurisdiction to approve the Settlement Agreement, grant final
certification of the Settlement Class, settle and release all claims released in the Settlement
Agreement, and dismiss the Action with prejudice and enter final judgment in each Action.

3. Venue is proper in this District pursuant to 28 U.S.C. § 1391(a) because a
substantial part of the events or omissions alleged by the Class Representatives occurred in this
District.

Class Certification for Settlement Purposes Only and Appointment of
Class Representatives and Class Counsel

3. Based on the record before the Court, including all submissions in support of the
settlement set forth in the Settlement Agreement, objections and responses thereto and all prior
proceedings in the Action, as well as the Settlement Agreement itself and its related documents
and exhibits, the Court hereby grants final certification of the following nationwide Class (the
“Settlement Class”) for settlement purposes only:

All Persons in the United States, the District of Columbia, Puerto Rico, and all other
United States territories and/or possessions who, during the Class Period, (a)
purchased (including to be given as a gift to another Person) or acquired (including
by gift) an RNPS, or (b) have an RNPS in their possession. Excluded from the
Class are: (i) Persons who participated in the Recall and received a cash refund; (ii)
Persons who purchased an RNPS for the sole purpose of resale to consumers at
wholesale or retail, (iii) Defendants, their subsidiaries, and their legal
representatives, successors, assignees, officers, directors and employees; (iv)
Plaintiffs’ Counsel; and (v) judicial officers and their immediate family members
and associated court staff assigned to this case. In addition, persons or entities are
not Settlement Class Members once they timely and properly exclude themselves
from the Class, as provided in this Settlement Agreement, and once the exclusion
request is finally approved by the Court.

“RNPS” means all models of the Fisher-Price Rock ‘n Play Sleepers, including specifically those
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identified in the Settlement Agreement at Exhibit 1. “Class Period” means January 1, 2009 to the
present. “Claims Deadline” means the date by which all Claim Forms must be postmarked or
received by the Settlement Administrator to be considered timely. “Recall” means the April 12,
2019 recall of RNPS jointly announced by the Consumer Product Safety Commission and Fisher-
Price entitled “Fisher-Price Recalls Rock ‘n Play Sleeper Due to Reports of Deaths,” including all
reannouncements and updates thereto.
4. The Court finds that only those persons/entities/organizations listed on Appendix
__to this Final Order have timely and properly excluded themselves from the Settlement Class
and, therefore, are not bound by this Final Order or the accompanying Final Judgment.
5. The Court finds that, for settlement purposes and conditioned upon the entry of the
Final Order and Final Judgment and upon occurrence of the Effective Date, the Settlement Class
meets all the applicable requirements of Fed. R. Civ. P. 23(a) and (b)(3):
a. Numerosity. The Settlement Class, which is ascertainable, consists of current and
former purchasers or owners of more than 4.7 million RNPS located throughout the
United States, its territories and possessions, and satisfies the numerosity
requirement of Fed. R. Civ. P. 23(a)(1). Joinder of these widely dispersed,
numerous Settlement Class Members into one suit would be impracticable. See Vu
v. Diversified Collection Servs., Inc.,293 F.R.D. 343,352 (E.D.N.Y. 2013) (“While
there is no magic number, courts have found numerosity to be satisfied by a class
of forty members.”) (citing Consol. Rail Corp. v. Town of Hyde Park, 47 F.3d 473,
483 (2d Cir. 1995)). Thus, the Rule 23(a)(1) numerosity requirement is met.
b. Commonality. There are multiple questions of law or fact common to the

Settlement Class with regard to the alleged activities of Defendants in this case.
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These issues are sufficient to establish commonality under Fed. R. Civ. P. 23(a)(2).
See Dupler v. Costco Wholesale Corp., 249 F.R.D. 29, 37 (E.D.N.Y. 2008) (“A
single common issue of law will satisfy the commonality requirement.”).

c. Typicality. The Class Representatives’ claims are typical of the other Settlement
Class Members’ claims for purposes of Settlement because they concern the same
alleged conduct, arise from the same legal theories, and allege the same types of
harm and entitlement to relief. See Shabazz v. Morgan Funding Corp., 269 F.R.D.
245, 250 (S.D.N.Y. 2010) (“Rule 23(a)(3) is satisfied when each class member’s
claim arises from the same course of events and each class member makes similar
legal arguments to prove the defendant’s liability.”).

d. Adequacy. The Court finds that the Class Representatives will fairly and adequately
protect the interests of the Settlement Class in that: (i) the Class Representatives’
interests and the nature of claims alleged are consistent with those of the members
of the Settlement Class; (ii) there appear to be no conflicts between or among the
Class Representatives and the Settlement Class; and (iii) the Class Representatives
and the members of the Settlement Class are represented by qualified, reputable
counsel who are experienced in preparing and prosecuting complex class actions.
Therefore, Rule 23(a)(4) is satisfied.

e. Predominance and Superiority. Rule 23(b)(3) is satisfied because the common
legal and alleged factual issues here predominate over individualized issues, and
resolution of the common issues for Settlement Class Members in a single,
coordinated proceeding is superior to individual lawsuits addressing the same

1ssues.
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6. The Court grants final appointment of Elizabeth Alfaro, Emily Barton, Linda Black,
Luke Cuddy, Rebecca Drover, Megan Fieker, Karen Flores, Nancy Hanson, Jena Huey, Samantha
Jacoby, Megan Kaden, Kerry Mandley, Cassandra Mulvey, Joshua Nadel, Melanie Nilius Nowlin,
Daniel Pasternacki, Jessie Poppe, Katharine Shaffer, Emily Simmonds, Josie Willis and Renee
Wray, as Class Representatives. The Court finds that these Settlement Class Members have
adequately represented the Settlement Class for the purposes of entering into and implementing
the Settlement Agreement. The Court grants final appointment Demet Basar, James Eubank, and
Paul Evans of Beasley, Allen, Crow, Methvin, Portis & Miles, P.C. as Class Counsel.

7. In making all of the foregoing findings, the Court has exercised its discretion in
certifying the Class.

Class Notice

8. The record shows and the Court finds that the Class Notice has been given to the
Class in the manner approved by the Court in its Preliminary Approval Order (Dkt. No. ). The
Court finds that such Class Notice: (i) is reasonable and constitutes the best practicable notice to
Settlement Class Members under the circumstances; (ii) constitutes notice that was reasonably
calculated, under the circumstances, to apprise Settlement Class Members of the pendency of the
Action and the terms of the Settlement Agreement, their right to exclude themselves from the Class
or to object to all or any part of the Settlement Agreement, their right to appear at the Fairness
Hearing (either on their own or through counsel hired at their own expense) and the binding effect
of the orders and Final Order and Final Judgment in the Action, whether favorable or unfavorable,
on all persons and entities who or which do not exclude themselves from the Class; (iii) constitutes
due, adequate, and sufficient notice to all persons or entities entitled to receive notice; and (iv)

fully satisfied the requirements of the United States Constitution (including the Due Process
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Clause), Fed. R. Civ. P. 23 and any other applicable law as well as complying with the Federal
Judicial Center’s illustrative class action notices.

9. The Court further finds that Defendants, through the Settlement Administrator,
provided notice of the settlement to the appropriate state and federal government officials pursuant
to 28 U.S.C. §1715. Furthermore, the Court has given the appropriate state and federal government
officials the requisite ninety (90) day time period to comment on or object to the Settlement
Agreement before entering its Final Order and Final Judgment.

Final Approval of the Settlement

10. The Court finds that the Settlement Agreement resulted from extensive arm’s
length, good faith negotiations between Plaintiffs’ Counsel and Defendants, through experienced
counsel, with the assistance and oversight of three highly-regarded mediators—Christopher
Ekman of CooganEkman LLC, Ms. Jill R. Sperber of Sperber Dispute Resolution and the
Honorable Margaret Morrow of Judicate West.

11. Pursuant to Fed. R. Civ. P. 23(e), the Court hereby finally approves, in all respects,
the Settlement as set forth in the Settlement Agreement and finds that the Settlement Agreement,
and all other parts of the Settlement are, in all respects, fair, reasonable, and adequate, and in the
best interest of the Class and are in full compliance with all applicable requirements of the Federal
Rules of Civil Procedure, the United States Constitution (including the Due Process Clause), the
Class Action Fairness Act, and any other applicable law. The Court hereby declares that the
Settlement Agreement is binding on all Settlement Class Members, except those identified on
Appendix | and it is to be preclusive in the Action. The decisions of the Settlement
Administrator relating to the review, processing, determination and payment of Claims submitted

pursuant to the Agreement are final and not appealable.
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12. The Court finds that the Settlement Agreement is fair, reasonable and adequate
based on, among other things, the following nine factors: “(1) the complexity, expense and likely
duration of the litigation; (2) the reaction of the class to the settlement; (3) the stage of the
proceedings and the amount of discovery completed; (4) the risks of establishing liability; (5) the
risks of establishing damages; (6) the risks of maintaining the class action through the trial; (7) the
ability of the defendants to withstand a greater judgment; (8) the range of reasonableness of the
settlement fund in light of the best possible recovery; [and] (9) the range of reasonableness of the
settlement fund to a possible recovery in light of all the attendant risks of litigation.” See Wal-
Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 117 (2d Cir. 2005) (quoting City of Detroit v.
Grinnell Corp., 495 F.2d 448, 463 (2d Cir. 1974)). Furthermore, the Court finds that the four
factors included in Rule 23(e) also weigh in favor of approving the settlement: (1) the adequacy of
representation by Class Representatives and Plaintiffs’ Counsel; (2) whether settlement
negotiations were done fairly at arm’s length; (3) the adequacy of relief provided under the
settlement—taking into account (i) the costs, risks, and delay of trial and appeal, (ii) the
effectiveness of any the proposed methods of distributing relief to the class, including the method
of processing class-member claims, if required; (iii) the terms of any proposed award of attorney’s
fees, including timing of payment; and (iv) any agreement required to be identified under Rule
23(e)(3); and (4) the equity of treatment of class members relative to one another. FED. R. CIv. P.
23(e)(2) (amended Dec. 2018).

13. The Parties are hereby directed to implement and consummate the Settlement
according to the terms and provisions of the Settlement Agreement. In addition, the Parties are

authorized to agree to and adopt such amendments and modifications to the Settlement Agreement



Case 1:19-md-02903-GWC Document 349-14 Filed 07/24/24 Page 8 of 12

as: (1) shall be consistent in all material respects with this Final Order, and (i1) do not limit the
rights of the Class.

14. The Court has considered all objections, timely and proper or otherwise, to the
Settlement Agreement and denies and overrules them as without merit.

Class Counsel’s Application for Attorneys’ Fees, Costs and Expenses, and Service Awards
to Class Representatives

[To be completed after Class Counsel submits Fee Application and request for service
awards to Class Representatives. ]

Release and Waiver

15.  All claims asserted against Defendants in the Action are hereby dismissed with
prejudice on the merits and without costs to any party, except as otherwise provided herein or in
the Settlement Agreement.

16. Upon entry of this Final Order and the Final Judgment, Plaintiffs, Class
Representatives, and each member of the Settlement Class (except those listed on Appendix _ ),
on behalf of themselves and on behalf of his or her respective predecessors, successors, assigns,
assignors, representatives, attorneys, agents, trustees, insurers, heirs, estates, beneficiaries,
executors, administrators, and any natural, legal, or juridical person or entity to the extent he, she,
or it is or will be entitled to assert any claim on behalf of any Class Member (the “Releasors™),
hereby waive and release, forever discharge and hold harmless the Released Parties, and each of
them, of and from any and all past, present and future claims, counterclaims, actions, rights or
causes of action, liabilities, suits, demands, damages, losses, payments, judgments, debts, dues,
sums of money, costs and expenses (including, without limitation, attorneys’ fees and costs),
accounts, bills, covenants, contracts, controversies, agreements, obligations, or promises, in law

or in equity, contingent or non-contingent, known or unknown, suspected or unsuspected, foreseen
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or unforeseen, matured or unmatured, accrued or unaccrued, liquidated or unliquidated, whether
patent or latent, concealed or overt, direct, representative, class or individual in nature, in any
forum (“Claims”) that the Releasors, and each of them, had, has, or may have in the future arising
out of, in any way relating to, or in connection with, the RNPS that were or could have been
asserted in the Action, including claims alleging false advertising, breach of implied warranties,
Released Parties’ statements or omissions or conduct regarding the Recall, and Released Parties’
marketing, representations or omissions regarding the RNPS, including relating to the safety,
detection or resolution of alleged concerns regarding the RNPS, including unknown claims
(“Released Claims”); provided, however, that the Released Claims shall not include claims for
wrongful death, personal injury and property damage.

17. By not excluding themselves from the Action, and to the fullest extent they may
lawfully waive such rights, all Class Representatives and Settlement Class Members are deemed
to acknowledge and waive Section 1542 of the Civil Code of the State of California and any law
of any state or territory that is equivalent to Section 1542. Section 1542 provides that:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR

HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.

18. The Court orders that the Settlement Agreement shall be the exclusive remedy for
all claims released in the Settlement Agreement for all Settlement Class Members not listed on
Appendix .

Stay/Bar of Other Proceedings

19. All Class Representatives, Settlement Class Members and their representatives are

hereby permanently barred and enjoined from, either directly, through their representatives, or in
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any other capacity instituting, commencing, filing, maintaining, continuing or prosecuting against
any of the Released Parties (as that term is defined in the Settlement Agreement) any action or
proceeding in any court or tribunal asserting any of the matters, claims or causes of action covered
by the Release. In addition, all Class Representatives, Settlement Class Members and all persons
in active concert or participation with Settlement Class Members are permanently barred and
enjoined from organizing Settlement Class Members who have not been excluded from the
Settlement Class into a separate class for purposes of pursuing, as a purported class action, any
lawsuit based on or relating to the claims and causes of action in the Consolidated Class Action
Complaint in the Action, or the Release in the Settlement Agreement Pursuant to the All Writs
Act, 28 U.S.C. § 1651(a), and the exceptions to the Anti-Injunction Act, 28 U.S.C. § 2283, the
Court finds that issuance of this permanent injunction is necessary and appropriate in aid of its
continuing jurisdiction and authority over the settlement as set forth in the Settlement Agreement,
and the Action.

Other Provisions

20. Without affecting the finality of this Final Order or the accompanying Final
Judgment, the Court retains continuing and exclusive jurisdiction over the Action and all matters
relating to the administration, consummation, enforcement, and interpretation of the Settlement
Agreement and of this Final Order and the accompanying Final Judgment, to protect and effectuate
this Final Order and the accompanying Final Judgment, and for any other necessary purpose. The
Parties, the Class Representatives, and each Settlement Class Member not listed on Appendix
are hereby deemed to have irrevocably submitted to the exclusive jurisdiction of this Court, for the

purpose of any suit, action, proceeding or dispute arising out of or relating to the Settlement

10
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Agreement or the applicability of the Settlement Agreement, including the exhibits thereto, and
only for such purposes.

21. In the event that the Effective Date does not occur, certification of the Settlement
Class shall be automatically vacated and this Final Order and the accompanying Final Judgment,
and other orders entered in connection with the Settlement Agreement and releases delivered in
connection with the Settlement Agreement, shall be vacated and rendered null and void as provided
by the Settlement Agreement.

22.  Without further order of the Court, the Parties may agree to reasonably necessary
extensions of time to carry out any of the provisions of the Settlement Agreement. Likewise, the
Parties may, without further order of the Court, agree to and adopt such amendments to the
Settlement Agreement (including exhibits) as are consistent with this Final Order and the
accompanying Final Judgment and do not limit the rights of Settlement Class Members under the
Settlement Agreement.

23. Nothing in this Final Order or the accompanying Final Judgment shall preclude any
action in this Court to enforce the terms of the Settlement Agreement.

24. Neither this Final Order nor the accompanying Final Judgment (nor any document
related to the Settlement Agreement) is or shall be construed as an admission by the Parties.
Neither the Settlement Agreement (or its exhibits), this Final Order, the accompanying Final
Judgment, or any document related to the Settlement Agreement shall be offered in any proceeding
as evidence against any of the Parties of any fact or legal claim; provided, however, that Fisher-
Price, Mattel and the Released Parties may file any and all such documents in support of any
defense that the Settlement Agreement, this Final Order, the accompanying Final Judgment and

any other related document is binding on and shall have res judicata, collateral estoppel, and/or

11
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preclusive effect in any pending or future lawsuit by any person or entity who is subject to the
release described above, in Paragraphs 14-19, asserting a released claim against any of the
Released Parties.

25. The Court orders that Defendants may destroy all RNPS and/or parts to RNPS
currently in their possession; provided, however, that Defendants shall preserve five (5) RNPS for
each SKU currently in Defendants’ possession, where available, for a period of two (2) years from
the Effective Date, after which Defendants may destroy the remaining RNPS.

26.  Any confidential information made available to Class Representatives and
Plaintiffs’ Counsel through the settlement process shall not be disclosed to third parties (other than
experts or consultants retained by Class Representatives in connection with the Action); shall not
be the subject of public comment; shall not be used by Class Representatives or Plaintiffs” Counsel
in any way in this litigation or otherwise should the Settlement Agreement not be achieved; and
shall be returned if a settlement is not concluded; provided, however, that nothing contained herein
shall prohibit Class Representatives from seeking such information through formal discovery if
not previously requested through formal discovery or from referring to the existence of such
information in connection with the settlement of the Action.

27. A copy of this Final Order shall be filed in, and applies to, the Action.

SO ORDERED this day of 2024.

Hon. Geoffrey W. Crawford
United States District Judge
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